I. General Remarks 1. Evolution of EU Immigration Policy 1
Under the original Schengen Agreements, which contained only corollary rules on short term stays (see Thym, Legal Framework for Entry and Border Controls, MN 3), immigration policy towards third country nationals remained mainly the domain of Member States' competencies. This changed when the Treaty of Maastricht designated immigration policy a matter of common interest, thereby signalling the start for the gradual harmonisation of national policies. 1 On the basis of intergovernmental decision making procedures at the time (see Hailbronner/Thym, Constitutional Framework, MN 2), the Member States agreed upon a number of joint positions and draft conven tions which did not become binding law but paved the way, nevertheless, for the later adoption of legislation after the introduction of a more robust Treaty foundation by the Treaty of Amsterdam. 2 Decision making procedures were gradually aligned with the orthodoxy of the supranational method in a process which came full circle when the Treaty of Lisbon introduced the present Article 79 TFEU in line with the contents of the erstwhile Constitutional Treaty, which had never entered into force (see Hailbronner/ Thym, ibid., MN 3 4) . From today's perspective, Article 79 TFEU provides for a comprehensive shared competence of the Union for most questions relating to the entry and stay of foreigners (see below MN 11).
Political agreement on new instruments for legal migration was difficult to reach in contrast to entry and border controls as well as asylum with regard to which the Schengen Agreements on the Geneva Convention established a solid foundation for substantive policy harmonisation. Even negotiations on family reunion were cumber some (see Hailbronner/Arévalo, Directive 2003/86/EC Article 1 MN 2 13) despite the human rights framework under Article 8 ECHR (see below MN 52 56). In contrast to the predominantly restrictive national practices in the field of economic migration at the time, the Commission boldly proposed a 'proactive immigration policy' based on the assumption that 'the existing "zero" immigration policies which have dominated thinking over the past 30 years are no longer appropriate.' 3 A corresponding proposal for a directive on economic migration met with stiff resistance in the Council and was abandoned after some initial discussions at working group level. 4 It was not until a couple of years later that the Commission, after an extensive consultation process, readdressed the issue in a policy plan on legal migration, 5 which laid the basis for a sectoral approach to economic migration with specific directives on individual aspects 6 that were eventually adopted after prolonged debates. The Blue Card, the Seasonal Workers Directive, the ICT Directive and the Single Permit Directive, which will be commented on in this volume, are the outcome of this process.
More recently, the Commission reactivated its ambition when it suggested the future adoption of an immigration code to streamline existing legislation after the agreement on the Stockholm Programme and was rejected by the Member States in the Council. 7 The current Ypres Guidelines by the European Council (see Hailbronner/Thym, Constitutional Framework, MN 8 9) are decidedly vague, stressing, in a similar vein as Commission President Juncker, that the EU should 'remain an attractive destination for talents and skills' on an equal footing with Australia or Canada. 8 To agree on such objective still leaves open the search for coherent policy responses, especially in respect of the transnational movement of people less qualified than the highly skilled with regard to which the economic and social benefits of more inward migration for European societies are much less evident.
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Political disagreement over the direction of immigration policy should not come as a great surprise. With regard to legal migration, the Treaty framework, with its collection of diverse and occasionally contradictory policy objectives, established no clear political guidance on the course of action to be pursued by the legislature (see Hailbronner/ Thym, Constitutional Framework, MN 5 7). There were, and sometimes continue to be, protracted disputes at EU level about the desirability of joint policies and the scope of supranational competences (see below MN 24 27). 9 The underlying reason may be the absence of a basic agreement about the conceptual underpinning of immigration policy, since the Commission could not convince Member States to follow its essentially market driven approach to economic migration (see above MN 3) . 10 Generally speak ing, immigration policy presents itself, also beyond the European Union, as a conglom erate of competing policy objectives which cannot easily be reconciled, not least since states do not always control policy outcomes. 11 In the field of legal migration, cultural and identificatory aspects should not be as easily brushed aside as xenophobia, since European societies change in response to migration. 12 It remains the responsibility of politicians, when deciding about the contours of the present and future immigration regime at European level, to evade the pitfalls of scapegoating inherent in many policy responses to migratory phenomena. 13 2. Territorial Scope (Member State Participation) 5 The EU immigration measures are subject to country specific opt outs for the United Kingdom, Ireland and Denmark. The abstract rules guiding these arrangements are described in the introductory chapter to this commentary (see Hailbronner/Thym, Constitutional Framework, MN 38 45). It was demonstrated that the overall picture is rather complex and can be difficult to discern in specific scenarios, since the country 12 See Thym, Constitutional Rationale, p. 220 221; and ibid., 'Citizens and Foreigners in EU Law', ELJ 22 (2016), sect. 4 (forthcoming). 13 See, generally, Girard, La Violence et le sacré (Grasset, 1972) .
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Part C I specific opt outs for the United Kingdom, Ireland and Denmark do not follow a uniform pattern. There are differences between the rules for Denmark on the one hand and for the United Kingdom and Ireland on the other. Moreover, we are faced with two sets of rules for the above mentioned countries: measures building upon the Schengen acquis and other instruments. In practice, the last recitals of most instruments reveal whether the United Kingdom, Ireland or Denmark are bound. In order to facilitate orientation, the list of the measures below indicates whether the instruments commen ted on in this volume are binding for the United Kingdom, Ireland and/or Denmark and whether they are considered to be building upon the Schengen acquis. 1. The Union shall develop a common immigration policy aimed at ensuring, at all stages, the efficient management of migration flows, fair treatment of third country nationals residing legally in Member States, and the prevention of, and enhanced measures to combat, illegal immigration and trafficking in human beings.
Instrument
2. For the purposes of paragraph 1, the European Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall adopt measures in the following areas: (a) the conditions of entry and residence, and standards on the issue by Member
States of long term visas and residence permits, including those for the purpose of family reunification; (b) the definition of the rights of third country nationals residing legally in a Mem ber State, including the conditions governing freedom of movement and of residence in other Member States; (c) illegal immigration and unauthorised residence, including removal and repatria tion of persons residing without authorisation; (d) combating trafficking in persons, in particular women and children.
3. The Union may conclude agreements with third countries for the readmission to their countries of origin or provenance of third country nationals who do not or who no longer fulfil the conditions for entry, presence or residence in the territory of one of the Member States.
4. The European Parliament and the Council, acting in accordance with the ordinary legislative procedure, may establish measures to provide incentives and support for the action of Member States with a view to promoting the integration of third country nationals residing legally in their territories, excluding any harmonisa tion of the laws and regulations of the Member States.
5. This Article shall not affect the right of Member States to determine volumes of admission of third country nationals coming from third countries to their territory in order to seek work, whether employed or self employed.
Migration Governance (Article 79(1) TFEU) 6
The EU Treaty takes up, in Article 79(1) TFEU, the objective of ensuring an 'efficient 15 management of migration flows', thereby reiterating a demand that was common among politicians across Europe when the European Convention proposed the new text that later found its way into the Treaty of Lisbon (see Hailbronner/Thym, Constitutional Framework, MN 4, 13). It indicates that public authorities should strive for an impact on cross border movements of people that can occur, like often in the US, 'outside the law.' 16 Of course, this objective remains counter factual, since state authorities will never be in full control. Nonetheless, EU Treaties express the desire that public authorities should strive for regulatory leverage, reflecting both Europe's 15 While the English language version employs the process oriented term 'efficient' (not the outcome oriented word 'effective'), other language versions, which are equally valid, use the term 'effective' or wording that can mean both; cf. the German 'wirksam', the French 'efficace' or the Spanish 'eficaz.' 16 See Motomura, Immigration Outside the Law (OUP, 2014).
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Thymwider 'social model' of active state involvement in social and economic policy and the wish to prevent the unintended side effects that had hitherto defined the immigration policies of many Member States. 17 Article 79(1) TFEU signposts that EU policy is, among other things, meant to reduce the often widespread mismatch between legal rules and social realities concerning migration.
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The objective to ensure an efficient management of migration flows 'at all stages' indicates that the EU Treaties do not conceive of cross border movements as a simple one step settlement that instantly results in full membership. EU primary law specifies, rather, that the legal dimension of migrants' biographies can be described as a process of legal status change. 18 Depending on the circumstances of the individual case, EU migration law can provide for 'short stay residence permit[s]' (Article 77(2)(a) TFEU) leading towards 'long term residence permits' (Article 79(2)(a) TFEU) and the eventual acquisition of Union citizenship by means of naturalisation at national level (see MN 14) or it can result in 'removal' in situations of 'unauthorised residence' (Article 79(2)(c) TFEU). This gradual approach contrasts with the classic position of US law which has traditionally distinguished categorically between the distinct category of 'immigrants' with a permanent right to residence from day one and 'non immi grants' with a temporary status. 19 The careful distinction between different scenarios in the Treaty articles, including the demarcation between immigrants and asylum seekers, indicates that the objective of effective migration management is to be achieved by means of distinct conditions and standards for different status groups. The European concept of an 'immigration policy' (French: politique d'immigration) is not about either entry or rejection, but about a differentiated and selective admission process on the basis of refined statutory rules, whose content is decided on by the EU legislature in the ordinary legislative procedure. 20 The EU Treaties emphasise that public migration management must not result in a treatment of human beings akin to that of objects when it calls upon EU institutions to guarantee the 'fair treatment of third country nationals' (Article 79(1) TFEU; simi larly, Article 67(2) TFEU; French: traitement équitable), thereby introducing a basic notion of normative considerations of social justice into the Treaty design for immigration policy. I have explained elsewhere that the different Treaty objectives for immigration policy ranging from migration management to fair treatment, read in conjunction, should be conceived of as an aspiration of 'migration governance' accommodating the management perspective of state authorities with the legitimate interests of migrants. 21 Corresponding requirements for efficient migration manage ment and fair treatment are legally binding at an abstract level that does not translate in a similar way as other Treaty objectives into judiciable standards for the review of EU legislation in regular circumstances (see Hailbronner/Thym, Constitutional Framework, MN 5 7). In so far as the fair treatment of migrants is concerned, limited judicability does not exclude judicial review in so far as migrants may, within the context of EU immigration policy, always rely upon the human rights in the EU Charter (see below MN 51 52). 17 As a shared competence, legislation on immigration policy must comply with the principles of subsidiarity and proportionality that oblige the EU legislature to limit their action to initiatives that cannot be sufficiently achieved at national level and remain limited, in terms of regulatory intensity, to what is necessary to achieve legitimate policy objectives. 22 However, when assessing specific proposals, it should be acknowledged that the far reaching Treaty objective of a 'common immigration policy' capable of managing migration flows efficiently 'at all stages' requires a certain generosity in the application of the principles of subsidiarity and proportionality. 23 The term 'measure' in the introductory part of Article 79(2) TFEU indicates that directives, regulations and decisions can be adopted and that operative and financial support, which legally usually rests upon a decision, are also permissible (see Thym, Legal Framework for Entry and Border Controls, MN 7).
The recurrent use of the term 'third country national' 24 indicates that the migration status of nationals of third states including stateless persons can be regulated on the basis of Article 79 TFEU read in conjunction with the second sentence of Article 67(2) TFEU. Union citizens cannot be the object of legislation on the basis of Article 79 TFEU, not even when they have no right to reside under the Citizenship Directive 2004/ 38/EC. By contrast, the migration status of third country national family members of Union citizens can be dealt with on the basis of Article 79 TFEU as a matter of legal competence. 25 If the EU legislature decided to do so, it would have to ascertain in the drafting process whether the derived rights of third country national family members of Union citizens benefit from a privileged treatment that commands priority over immigration legislation in cases of conflict (see below MN 31). It should be noted in this context that family members of static Union citizens who had not exercised their free movement rights and are living in the Member States of which they hold the nationality are not covered by corresponding EU rules: Member States remain free to apply domestic laws (see below MN 31). a) Entry and Residence. The generous formulation in Article 79(2)(a) TFEU con cerning 'conditions of entry and residence' shows that the Union has acquired an extensive competence for core aspects of immigration law, which must be exercised with due respect for the principles of subsidiarity and proportionality (see above MN 9). Family reunion is mentioned in the Treaty text by way of illustration; the EU legislature remains free to establish other status groups or to modify their configuration (see above MN 7). In practice, it has done so extensively in recent years, as the numerous legislative instruments commented on in this volume demonstrate. Corresponding permission for entry and residence can be handed out either by consulates in the countries of origin for the purpose of first admission by means of 'visas' or by domestic immigration authorities in the form of classic residence 'permits' for those who are already residing in the Member State concerned; both options are mentioned in Article 79(2)(a) TFEU, thereby illustrating the broad reach of the provision. While entry permits for short stays of no more than a few months are covered by Article 77(2)(a) TFEU, permission for 22 Cf. Article 5(3), (4) TEU. 23 MN 26 27) . The introduction of this caveat concerning Member State flexibility was based on the assumption that the EU had acquired a competence for economic migration as a matter of principle. 26 The concept of an immigration policy based on a process of legal status change (see above MN 7) does not imply that first admission must necessarily bring about the option of long term residence; the EU can provide for residence permits without the option of renewal, as in the example of the Seasonal Workers Directive 2014/36/EU. It follows from the broad designation of 'conditions' and 'standards' that Article 79(2)(a) TFEU supports rules on the revocation of resi dence permits in immigration legislation, including expulsion. Once a residence permit has been revoked, measures against 'illegal immigration and unauthorised residence' under Article 79(2)(c) TFEU can be instigated (see below MN 19).
Rules concerning refugees are covered by Article 78 TFEU as lex specialis, while complementary humanitarian protection statuses for those who do not qualify for asylum or subsidiary protection status under that provision can come within the reach of Article 79 TFEU. There are, at present, multiple and highly diverse national regimes for those who do not receive international protection in line with the Asylum Qualification Directive 2011/95/EU because their asylum application has been re jected. 27 If the EU decided to harmonise the current patchwork, it would have to be assessed in line with established ECJ case law on the demarcation of legal bases whether the object and purpose of corresponding rules argue in favour of Article 78 or Article 79 TFEU as the legal basis. 28 In principle, there is nothing in the broad wording of Article 79(2)(a) TFEU that would prevent the harmonisation of national rules on complementary humanitarian protection. Similarly, the EU could adopt legislation on the regularisation of unauthorised residence on the basis of Arti cle 79(2)(a) TFEU, 29 although the principle of subsidiarity argues for a careful assess ment of the necessity of pan European legalisation schemes (see above MN 9); it is a matter of political judgment anyway whether and, if so, in what form one considers regularisation to be politically and morally appropriate.
By contrast, there is nothing in the wording of Article 79 TFEU indicating that the acquisition of nationality should be covered by EU immigration policy. Article 20(1) TFEU highlights, in addition, that Union citizenship shall be acquired by means of naturalisation at national level. Accordingly, the ECJ has reaffirmed on a number of 26 Cf. the proposal for a Article III 163 (5) Rules on migration in association agreement with third states creating privileged links with a non member country which must, at least to a certain extent, take part in the Community system are covered by Article 217 TFEU as lex specialis (see, mutatis mutandi, see Thym, Legal Framework for Entry and Border Controls, MN 15), while the adoption of negotiating positions in treaty bodies established on the basis of such agreements is covered, both procedurally and in substance, by Article 218(8)(1), (9) TFEU, also in areas which are, like Article 79(2) TFEU, subject to the ordinary legislative procedure. 31 In line with settled case law, the ECJ may interpret such agreements, since they are an integral part of Union law. 32 Corresponding privileges for nationals of specific countries under association agreements or pre existing bilateral treaties of Member States are usually protected in EU legislation by means of explicit provisions on more generous national treatment (see Hailbronner/Thym, Constitutional Framework, MN 28 33), which are declaratory in nature international obligations contrast with internal EU legislation (see ibid., MN 56 59).
Article 79(2)(a) TFEU states that the EU legislature may adopt measures with 'standards on the issue' of residence permits, thereby indicating that EU legislation can embrace rules on administrative procedure and judicial protection which, as leges speciales, supplant the principle of national procedural autonomy that applies in the absence of more specific legislative prescriptions (see Hailbronner/Thym, Constitutional Framework, MN 34 37). Notwithstanding the respect for national specificities and the principle of subsidiarity (see above MN 9), 33 the Single Permit Directive 2011/98/EU and corresponding rules in other directives demonstrate the relevance of procedural requirements for immigration law; their introduction is covered by the competence in Article 79(2)(a) TFEU. When the Treaty explicitly refers to the delivery of residence permits 'by Member States,' it reaffirms that supranational rules on immigration should, as a matter of principle, be implemented at domestic level. EU institutions can support effective implementation and transnational cooperation, while the move to wards a federal immigration authority would require a Treaty change (see Thym, Legal Framework for Entry and Border Controls, MN 8).
b) Rights of Migrants and Free Movement. In contrast to Article 79(2)(a) TFEU, part B of the provision does not concern conditions of entry but the rights of third country nationals during periods of legal residence. 34 This implies that legislative instruments will usually be based jointly upon part A and B, since the legislature usually wants to regulate residence conditions and rights together. 35 The unspecific wording used in the Treaty indicates that the legislature has broad discretion when deciding 30 See ECJ, Rottmann, C 135/08, EU:C:2010:104, paras 39 41, where the ECJ also required Member States to respect the principle of proportionality in the application of domestic nationality law as a matter of EU law; previously, see ECJ, Micheletti, C 369/90, EU:C:1992:295, para 10. 31 Cf. ECJ, C 81/13, United Kingdom vs. Council, EU:C:2014:2449, para 66; this entails, by way of example, that agreement no a negotiating position in a treaty body will not require, unlike the adoption of directives on the same matter, the consent of the European Parliament.
32 Settled case law in line with ECJ, Demirel, 12/86, EU:C:1987:400, para 9. 33 See also Article 4(2) TEU. 34 The Treaty of Lisbon clarified, in contrast to earlier formulations, that rights during periods of legal residence can be harmonised; see Toner, 'The Lisbon Treaty and the Future of European Immigration and Asylum Law', in: Azoulai/De Vries (eds), EU Migration Law, p. 14, 25.
35 Such dual legal basis is unproblematic if, like in the instant case, the same decision making procedure applies.
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Part C I Thymwhich rights should be harmonised. In doing so, it can opt for an approximation with the status of Union citizens, in particular for long term residents, but is not legally obliged to do so (see below MN 33 36). It can also prescribe, under due respect for the principle of subsidiarity (see above MN 9), the degree of social rights in relation to social assistance or social security, 36 while rules on migration in regular association agreements with third states are covered by Article 217 TFEU (see above MN 15). Moreover, the ECJ found that reciprocal arrangements with third states integrating the latter into the EU's domestic social security coordination regime fall under Article 48 TFEU 37 migration in association agreements with third states. The competence also covers access to the labour market by those who have been admitted for purposes other than economic migration, such as students or family members. 38 The general scheme of the EU Treaties suggests, however, that besides naturalisation (see above MN 12) the political rights of foreigners, including the right to vote in municipal elections, cannot be harmonised on the basis of Article 79(2)(b) TFEU in the absence of any indication to the contrary in Article 79(2)(b) TFEU mirroring the express provision in the Treaties on the voting rights of Union citizens. 39 Article 79(2)(b) TFEU allows for the adoption of statutory rules on free movement and residence rights within the European Union for third country nationals who have already been granted access to the EU territory. 40 The legislature is not obliged to provide this option, as the case of the Seasonal Workers Directive 2014/36/EU demonstrates, but most instruments adopted in recent years do provide for various degrees of free movement. The express reference to 'conditions' in the Treaty text accentuates the absence of a constitutional guarantee of free movement for third country nationals (see below MN 35). It remains the decision of the legislature to decide whether and, if so, under which conditions free movement within the EU should be allowed in different scenarios. It should be remembered, moreover, that the asymmetric geographic scope of the EU immigration acquis (see above MN 5) entails that free movement does not extend to all Member States, i. e. the United Kingdom, Ireland and Denmark are usually excluded. c) Illegal Migration. Notwithstanding repeated academic and political criticism, Article 79(1) TFEU obliges the EU institutions to adopt 'enhanced measures to combat illegal immigration' (emphasis added). Corresponding actions can include both legisla tion and operative instruments of an executive or financial nature (see above MN 9). 41 The wording leaves no doubt that these measures can include both the prevention of illegal entry and the termination of unauthorised residence, thereby supporting the overall objective of ensuring efficient migration management at all stages (see above MN 6 7). While Article 79 (2) 
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The express reference to 'removal and repatriation' clarifies, in contrast to earlier formulations, 43 Effective migration management depends upon the cooperation of third states, in particular in so far as removals and repatriation are concerned. Notwithstanding the obligation under customary international law to enable the return of nationals, 47 practical cooperation is often flawed and presents one of the main reasons for the mismatch between enforceable return decisions and actual returns 48 a discrepancy that readmission agreements with rules and procedures for effective cooperation are meant to counter. Previous uncertainties concerning the existence and scope of corresponding EU competences are remedied by the introduction of an express legal base 49 
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Part C I Thymshared competence. 50 Article 3(2) TFEU does not change this conclusion, since the Return Directive regulates the conditions for removal, not cooperation with third states and corresponding practical arrangements. 51 The procedure for the negotiation and conclusion of EU readmission agreements follows Article 218 TFEU, which requires the consent of the European Parliament. 52 This implies that Member States retain the power to conclude national readmission agreements with third states as long as the EU institutions have not decided to exercise their supranational competence. 53 Whenever the EU institutions conclude combined readmission and visa facilitation agreements, Article 79(3) and Article 77(2)(a) TFEU can serve as a dual legal basis. If the EU institutions decided to move towards more ambitious mobility partnerships, which at present remain soft law instruments (see below MN 60), Article 79(2)(a) TFEU would have to be used as an additional legal basis. When negotiating with third states or adopting internal measures, the EU institutions are bound to coordinate their migra tion related instruments with other external policies such as development cooperation in order to guarantee policy coherence and realise the broader Treaty objectives for external action (see Hailbronner/Thym, Constitutional Framework, MN 7). 54 Corollary rules on migration in trade or association agreements are covered by the exclusive EU competence for the Common Commercial Policy or relevant other Treaty competences for external action and there is no need to activate Article 79 TFEU in addition (see Thym, Legal Framework for Entry and Border Controls, MN 15).
National Integration Policies (Article 79(4) TFEU) 24
Article 79(4) TFEU allows for the adoption of measures to provide incentives and support for national integration policies 'excluding any harmonisation of the laws and regulations of the Member States.' Corresponding formulations have been used repeat edly over the past decades on the occasion of Treaty amendments in order to designate areas in which the EU institutions are not allowed to harmonise national rules. 51 The different regulatory focus of the rules in the Return Directive 2008/115/EC and readmission agreements implies that no exclusive so called 'AETR competence' on the basis of corresponding ECJ case law for implied external treaty making powers has come about when the Directive was adopted; cf. Billet, ibid., p. 60 63. 52 Given that Article 79(3) TFEU read in conjunction with Article 79(2)(c) TFEU concerns an area where the ordinary legislative procedure applies internally, the European Parliament must give its consent in line with Article 218(6)(a)(v) TFEU; similarly, Billet, ibid., p. 63 65. 53 In line with ECJ case law, the adoption of a negotiation mandate pre empts the conclusion of bilateral treaties; see Thym It should be noted that the exclusion of harmonisation concerns Article 79(4) TFEU only, not other legal bases, such as Article 79(2)(a)
In light of the principle of subsidiarity (see above MN 9), it is questionable whether the EU has the competence to prescribe in depth the contents of national integration measures, such as the curriculum of integration courses. 61 More generally, Article 79(4) TFEU signals that the EU Treaties attach great importance to national integration policies an argument that can affect the interpretation of integration related policy provisions (see below MN 44).
Access to the Labour Market (Article 79(5) TFEU) 26
Before the entry into force of the Treaty of Lisbon, the scope of supranational powers for economic migration had been a controversial topic. 62 While some commentators rejected the existence of a supranational competence, 63 others claimed that the Treaty provisions on social policy should be activated. 64 This debate has become moot as the result of a clarification in the Lisbon Treaty that the EU legislature can establish rules on economic migration subject to the caveat in Article 79(5) TFEU (see above MN 12). It is clear from the wording of the latter provision that the exemption concerns only third country nationals 'coming from third countries … in order to seek work' and therefore does not encompass the labour market access of those who are admitted for other purposes, such as family members or students (see above MN 17 
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Part C I Thymthe highly qualified, seasonal workers or other foreigners seeking employment. 65 In this respect, the provision should be read as being comprehensive: it covers those seeking work in the same way as it concerns third country nationals who already have a job offer when applying for entry. 66 A comparison of the different language versions of Article 79(5) TFEU shows that the exemption concerns national rules 'to determine volumes of admission' (French: fixer les volumes d'entrée; German: wie viele … einreisen dürfen) without indicating precisely how this determination of the volumes of admissions is to be achieved at national level. Some argue that it should be understood to cover national 'quota schemes' for workers only. 67 69 In cases of doubt the ECJ will have to interpret secondary legislation and may, in doing so, have recourse to Article 79(5) TFEU as an argument to the effect that exemptions are legitimate.
III. Overarching Principles 1. Free Movement of Union Citizens 28
The emergence of distinct Treaty regimes for Union citizens and third country nationals was a gradual process. Originally, the Treaty of Rome knew neither 'third country nationals' nor 'Union citizens', but only 'workers.' 70 It would be wrong, how ever, to assume that the European founding fathers wanted to establish universal free movement irrespective of nationality. During negotiations, there was agreement that only nationals of Member States should be covered: an explicit nationality clause was discarded in reaction to Franco Italian disputes over the status of workers from Algeria and German concerns about the status of citizens from communist East Germany. 71 As a 65 Similarly, see Ladenburger/Verwirlghen, 'Policies Relating to the Area of Freedom, Security and Justice', in: Amato/Bribosia/de Witte (eds), Genèse et destinée de la Constitution européenne (Bruylant, 2007), p. 743, 764; and Peers, EU Justice, p. 396. 66 In contrast to EU citizens, legislation on third country nationals does not usually provide for a statutory right to enter EU territory in order to seek work at present; it usually requires a job offer. 67 135 ; the accusation that the limitation of the free movement of workers to Union citizens was the result of 'revisionist interpretation' (Guild and Peers, 'Out of the Ghetto?' in ibid and N Rogers (eds), EU Immigration Part C I result, immigration law towards third country nationals remained a 'sovereign' preroga tive of the Member States until the Schengen cooperation and the Treaty of Maastricht brought it within the ambit of the EU institutions (see above MN 1). In the Maastricht Treaty, the introduction of distinct Treaty regimes for 'Union citizenship' 72 and 'nationals of third countries' 73 was a parallel development that has defined EU rules ever since.
It is important to understand that the distinction between Union citizens and third country nationals in the EU Treaties is more than semantic; it reflects a basic constitu tional cleavage at the heart of the European project in so far as it designates a basic distinction between the free movement rights of Union citizens and the absence of corresponding guarantees enshrined at Treaty level (see below MN 33 36) for third country nationals. In a supranational legal order based upon the rule of law, such constitutional distinction matters, since Treaty guarantees must be respected by the EU legislature; the ECJ can enforce the free movement rights of Union citizens against the unanimous position of all Member States in the Council. 74 It is well known that judges in Luxembourg have regularly had recourse to the constitutional guarantee of free movement 75 and the subsequent introduction of Union citizenship 76 in order to enhance citizens' rights by means of dynamic interpretation. Corresponding case law on the free movement of citizens concerns the status of workers, the self employed, service recipients, students and other Union citizens with sufficient resources. 77 Second ary legislation with more detailed rules can be found in the Citizenship Directive 2004/ 38/EC and Regulation (EU) No. 492/2011 on the freedom of movement for workers. 78 
30
The ECJ maintains, to this date, that the application of free movement rights requires a cross border element as a matter of principle. Union citizens living in the state of which they have the nationality cannot usually rely upon the fundamental freedoms; to do so requires them to move to another Member State or to have lived there for an extended period. 79 This requirement of a cross border element entails that purely internal situations are not covered by the free movement guarantees for Union citizens. 80 This can result in a phenomenon called reversed discrimination if the fundamental freedoms accord certain privileges to Union citizens living abroad that the state of residence is not willing to extend to its own nationals who are not covered by the fundamental freedoms as a consequence of the purely internal rule. 81 Free movement experts rightly complain that corresponding case law is highly complex and some have argued that the purely internal rule should be abandoned so as to 
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Part C I Thymabolish the phenomenon of reverse discrimination. 82 The ECJ has, rightly in my view, 83 not followed this argument despite an initial temptation to move in this direction in the Ruiz Zambrano judgment, the implications of which were watered down considerably in follow up rulings. 84 Of course, whenever free movement rules cannot be activated in purely internal situations, national constitutions and the European Convention on Human Rights may be applied.
Unfortunately, the overall picture is blurred by a grey area of overlap between rules for Union citizens and third country nationals, since family members of Union citizens with the nationality of a third state can in certain circumstances rely indirectly upon the free movement provisions, 85 for instance when a French national is married to a Mexican national with whom she lives in the United Kingdom. Although the EU Treaties do not mention family members from third states explicitly, they benefit from specific rights in secondary legislation and ECJ case law. 86 The Court of Justice has consistently inter preted the free movement guarantees of Union citizens to embrace guarantees for spouses and other family members by means of a legal reflex in the form of 'derived rights' 87 where the denial of family reunion can be construed as a restriction to the right of free movement of the Union citizen. In a series of judgments in the 2000s, judges in Luxembourg increased the level of protection; 88 this process culminated in the Ruiz Zambrano judgment and follow up rulings that at first seemed to considerably enhance the level of protection, although the ECJ later clarified that it concerned mainly third country national family members of minor Union citizens (see above MN 31). In cases of conflict, the rights of third country national family members of Union citizens prevail over national immigration law or secondary EU legislation, since they emanate, at least indirectly in the form of derived rights, from constitutional free movement guarantees. 89 In a number of recent judgments, the ECJ confirmed that we have to distinguish carefully, in cases of overlap, between the derived rights of third country national family members of Union citizens (see above MN 31 32) and EU immigration and asylum instruments. 90 92 This reference to immigration law and human rights requirements as integral parts of the area of freedom, security and justice takes centre stage in cases not involving family members of Union citizens from third states. In such 'pure' immigration scenarios, the intricate demarcation between citizens' rights and the human rights of foreigners, which defines the grey area of third country national family members of Union citizens and of Turkish nationals (see Hailbronner/Thym, Constitutional Framework, MN 19), is irrelevant. The solution to 'pure' immigration cases follows the rules governing the area of freedom, security and justice not EU citizenship.
Third-Country Nationals 33
It has been explained already that the Treaty of Lisbon reaffirmed the constitutional self sufficiency of the area of freedom, security and justice as a policy field in its own right with distinct rules and objectives independent of the single market (see Hailbron ner/Thym, Constitutional Framework, MN 5 7). In contrast to Union citizens, third country nationals cannot invoke far reaching mobility guarantees with constitutional status in the EU Treaties (see above MN 29), although this exclusion from the free movement regime does not imply that third country nationals have no constitutional assurances on their side. They certainly have: third country nationals can invoke human rights, including the EU Charter (see above MN 32). When it comes to migration, the Charter principally reaffirms existing rules under the European Conven tion of Human Rights together with some novel guarantees, 93 in the light of which the ECJ interprets statutory rules on immigration (see Hailbronner/Thym, Constitutional Framework, MN 14). This rejection of the traditional notion of unfettered state discretion concerning migration in the light of human rights is significant, and I have proposed elsewhere to construe it as the 'cosmopolitan outlook' of EU migration law. 94 It does not diminish the relevance of this finding to recognise that human rights guarantees nonetheless fall short of citizens' rights to free movement.
Closer inspection of the existing human rights guarantees demonstrates that they do not, in contrast to the fundamental freedoms of Union citizens, establish an individual right with constitutional status to enter EU territory in the first place. 95 In the field of legal migration, this has been reaffirmed in the context of the protection of private and family life under Article 8 ECHR and Article 7 EU Charter by both the ECtHR and the ECJ (see below MN 52). With regard to economic migration, Article 15 EU Charter reiterates the same conclusion. It starts with a reminder of citizens' rights to free movement under paragraph 2 and continues by reaffirming the absence of a generic right to enter EU territory for economic purposes without state authorisation: 'Nationals of third countries who are authorised to work in the territories of the Member States are entitled to working conditions equivalent to those of citizens of the 91 In a similar vein, the Charter differentiates movements within the European Union once a third country national has been admitted to the EU territory, for instance when a Moroccan national residing legally in Spain wants to take up employment in Germany. While Union citizens benefit from extensive free movement in such scenarios, 97 Article 45(2) of the Charter states that similar rights 'may be granted' to third country nationals in accordance with the Treaties, thereby emphasising that the scope of intra European mobility is determined in the legislative process (see above MN 17 18). 98 Again, the EU institutions retain a principled discretion to decide upon the degree of individual rights to enter EU Member States. The legislator may opt for a generous statutory migration regime for third country nationals, but it is not constitutionally obliged to do so. Within the limits prescribed by human rights, the choice whether entry doors for purposes of legal migration shall be 'open' or 'closed' rests with the political process. The interpretation of corresponding statutory rights of migrants depends on the contents and context of the legislative instrument in question: there is no assump tion that they should be interpreted in parallel to the free movement guarantees of Union citizens (see Hailbronner/Thym, Constitutional Framework, MN 15).
It is well known among experts of EU migration law that the European Council in
Tampere in 1999, in addition to their plea to manage migration flows efficiently and to combat illegal immigration, called upon EU institutions to 'ensure fair treatment of third country nationals who reside legally on the territory of its Member States. A more vigorous integration policy was to aim at granting them rights and obligations compar able to those of EU citizens.' 99 More specifically, long term residents 'should be granted … a set of uniform rights which are as near as possible to those enjoyed by EU citizens.' 100 From a legal perspective, the relevance of these statements should not be overstated. Firstly, the political commitment of the heads of state or government is not legally binding (see Hailbronner/Thym, Constitutional Framework, MN 8 9). Sec ondly, the original enthusiasm of the Tampere guidelines, which expired in 2004, gave way to more restrictive terminology in later strategic guidelines, particularly in the successor programme adopted in The Hague. 101 
Non-Discrimination
Within the EU legal order, the principle of non discrimination on grounds of nationality constitutes a central axis underlying the dynamic ECJ case law on the single market and Union citizenship. Although the wording of Article 18 TFEU does not specify expressly that it applies only to Union citizens, it has been confirmed by the ECJ that Article 18 TFEU cannot be relied upon by third country nationals, since the provision 'is not intended to apply to cases of a possible difference in treatment between nationals of Member States and nationals of non member countries.' 102 This position of the Court has been criticised by academics, 103 but it seems unlikely that judges in Luxembourg will change course. Article 18 TFEU is closely linked to the concept of Union citizenship (see above MN 28 29) and the realisation of a single market in relation to which the abolition of barriers to trade rests, like in the case of many agreements on economic integration, on the principle of national treatment. 104 This rationale cannot be extended straightforwardly to migration law; for rules on migration the established standards of human rights law are the appropriate benchmark.
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The EU Charter confirms, in line with earlier ECJ case law, that EU law must respect the principle of equality before the law, which embraces, as leges speciales, more specific guarantees against discrimination on grounds of sex, race, colour, ethnic or social origin, genetic features, et cetera. 105 This general human right to equality before the law is important for EU immigration law. 106 It can be applied to both EU legislation and national measures implementing Union law (see Hailbronner/Thym, Constitutional Framework, MN 47 48). As a freestanding equal treatment provision, Article 20 EU Charter does not depend, in contrast to Article 14 ECHR, 107 upon the parallel applic ability of other human rights. It prohibits, in line with settled case law, any unequal treatment that cannot be justified by legitimate considerations in a proportionate manner. 108 Since immigration law often applies to foreigners only, it may well be the case that there is no violation due to non comparability. 109 Similar guarantees under the ECHR have been activated by the ECtHR to scrutinise legislation limiting the access to social benefits for legally resident migrants, 110 although the ECtHR has more recently reaffirmed that Member States retain a certain margin of appreciation and that Article 14 ECHR does not guarantee unconditional equality in relation to social benefits, in particular for migrants with a temporary or precarious residence status. 111 The ECtHR recognised, in general terms, that 'immigration status is not an inherent or immutable personal characteristic such as sex or race, but is subject to an element of choice' 112 and weighs less heavily than other, more suspicious forms of unequal treatment. 113 Similar results concern other dimensions of equal treatment during periods of legal residence. 114 Judgments reaffirming the relevance of equal treatment for immigration law concern primarily the set of rights during periods of legal residence. Corresponding statutory guarantees for equal treatment can be found in most directives on EU immigration law, such as Article 12 Single Permit Directive 2011/98/EU, Article 14 Blue Card Directive 2009/50/EC or Article 11 Long Term Residents Directive 2003/109/EC and the ECJ has reaffirmed that it stands ready to scrutinise potential exceptions laid down in these provisions in the light of human rights law, 115 which does not command equal treatment in all scenarios (see above MN 38). These statutory guarantees in immigra tion laws are reinforced by the EU Anti Discrimination Directives that apply to employment related discrimination and, with regard to considerations of racial or ethnic origin, to the provision of services and to other economic sectors. 116 EU anti discrimination rules have in many Member States been instrumental in enhancing a culture of equal treatment, including through procedural guarantees and the introduc tion of equality bodies for the supervision of public and private practices. 117 
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The equal treatment guarantees described above apply primarily during periods of legal residence; they can have an impact on the degree of social or economic participa tion and enhance the rights of migrants in various domains, such as employment law, social housing, education and other public services. By contrast, they do not apply directly to the determination of immigration statuses. In the Anti Discrimination Directives (see above MN 39), the non applicability to immigration law sensu stricto is laid down in express exemptions according to which the Directives '[do] not cover differences of treatment based on nationality and [are] without prejudice to provisions and conditions relating to the entry into and residence of third country nationals … in the territory of Member States, and to any treatment which arises from the legal status of the third country nationals … concerned.' 118 In other words, immigration law is not subject to the Anti Discrimination Directives which instead affect the scope of rights during periods of legal residence.
The statutory exemptions in the Anti Discrimination Directives do not extend ipso jure to human rights law, the application of which requires careful analysis nonetheless. The ECtHR in particular has been reluctant to challenge immigration law sensu stricto in the light of Article 14 ECHR (in contrast to social benefits cases, see above MN 38). Judges in Strasbourg have recognised, on various occasions in line with the ECJ (see above MN 37), that the legal status of Union citizens cannot be compared to immigra tion rules for third country nationals, since 'the Union forms a special legal order, which has, moreover, established its own citizenship.' 119 With regard to the differential treatment of different status groups within immigration law, such as asymmetric provisions for temporary and long term residents or the distinct treatment of different countries of origin, the ECtHR requires the states to rely upon a proportionate justification. 120 Such objective and reasonable justification for distinctions within immigration law can be available, although it remains difficult to distil clear patterns from the case law. 121 While the ECtHR has at times rejected a justification, 122 it has on other occasions recognised legitimate reasons based on the generic assumption 'that there are in general persuasive social reasons for giving special treatment to those who have strong ties with a country, whether stemming from birth within it or from being a national or a long term resident.' 123 It is well established that, in regular circumstances differential, treatment of status groups or countries of origin in immigration law does not constitute discrimination on grounds of race or ethnic origin. 124 Experts on migration law have tried repeatedly to push judges in a different direction, 125 albeit without success. The ECtHR and the ECJ seem to instead prefer the more flexible general equal treatment standards. 126 
Social Integration 43
EU immigration legislation can contain rules concerning the integration of migrants into host societies and the EU indeed promotes national integration policies in various respect, among others through the common basic principles for Immigrant Integration Policy (see above MN 24 25). The meaning and purpose of integration policies have been discussed controversially at national and European level in recent years. It is possible to distil two potentially opposing approaches to migrant integration policies, the first one concentrating on equal rights as an end in itself irrespective of the actual degree of social integration, while the second approach focuses on social realities on the 
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Part C I ground regarding various degrees of social integration, such as knowledge of the local language, civic tests, labour market participation or other criteria. Debates on migrant integration at European level can be described, by and large, as a struggle between the rights focused standpoint and the broader social or cultural outlook. 127 While the historic experience of Union citizenship and the political position put forward by the European Council in Tampere (see above MN 36) originally promoted the rights based approach, EU legislation and corresponding soft law instruments on immigration (see above MN 25) later adopted a more nuanced approach. 128 
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EU primary law does not opt for a distinct position with regard to third country nationals. It does in particular not oblige the legislature to follow the model of Union citizenship when adopting rules for third country nationals (see above MN 33 36), and it should be noted, moreover, that the ECJ has started emphasising broader social elements transcending a rights based approach in the field of Union citizenship. 129 Article 79(4) TFEU emphasises the significance of integration policies at national level for immigration law (see above MN 25), although it is submitted that this provision should not be understood as a definite Treaty enshrined statement about the precise course to be followed. The inherent thematic breadth of the concept of migrant integration, which may concern various policy fields such as the labour market, educa tion or culture, 130 requires political choices about the relative weight of different aspects (see above MN 4) . Therefore, instead of prescribing a specific integration policy, the EU Treaties entrust the EU legislature to decide on the direction to be taken. In light of the principle of subsidiarity, it can be legitimate (see above MN 7) not to lay down detailed benchmarks in EU legislation, thereby allowing the Member States to decide upon appropriate standards for migrant integration domestically as in the case of In the political and academic debate, integration requirements are often presented as indicators of a restrictive and potentially even xenophobic approach based upon a classic understanding of the nation state as a closed and culturally homogeneous club. 131 While this can be correct in specific scenarios, the concept of migrant integration is not intrinsically linked to nationalism, which the European Union was, among other things, created to overcome. European societies change in response to migration, and the Common Basic Principles for Immigrant Integration Policy emphasise, on the basis of a broad conception of migrant integration covering diverse policy fields, that it consti tutes a 'continuous two way process of mutual accommodation, not a static outcome.' 132 It is possible to defend integration policies as post modern instruments for the norma tive reconfiguration of European societies 133 on the basis of the recognition that social cohesion can also be promoted by means of the instruments of immigration law. 134 Whether or not specific policies are acceptable from a legal perspective depends on the position taken by the legislature and the interpretation of human rights by national and European courts that must be respected by the EU institutions and the Member States when implementing Union law (see Hailbronner/Thym, Constitutional Framework, MN 47 48).
In its case law on Article 8 ECHR (see below MN 52 56), the ECtHR has in recent years accentuated the significance of social integration, emphasising that the 'solidity of social, cultural and family ties with the host country and with the country of [origin]' 135 are important factors in the proportionality assessment. It has put this position into effect on numerous occasions and in parallel to the emerging debate about migrant integration policies at national and European level, 136 thereby highlighting that human rights law can be compatible with a more expansive notion of migrant integration provided that states do not lay down disproportionate standards.
In its first judgment on the Family Reunion Directive, the European Court of Justice in Luxembourg noted that 'the concept of integration is not defined' in the Directive and must be applied, nonetheless, by Member States in conformity with human rights. 137 The ECJ later embraced a broader conceptualisation of migrant integration 
Abuse 48
The term 'abuse' is used frequently in political debates about migration, usually by those arguing for more restrictive legislation or more rigorous enforcement practices.
Migrants are said, for instance, to 'abuse' immigration law when they apply for social benefits; similarly, asylum claims by those without much likelihood of being awarded international protection are described as 'abusive.' It should be noted that, from a legal perspective, the concept of abuse has a more specific meaning in the EU context. It does not apply to those applying for benefits or an immigration status without success if their application can be rejected by immigration authorities on the basis of statutory rules. 141 In contrast to frequent political usage, the legal concept of abuse does not concern unsuccessful claims. It rather has a more defined and narrower field of application in EU law, also beyond the sphere of immigration and asylum.
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In contrast to the political usage of the term, the ECJ employs the concept of abuse in scenarios in which state authorities would be required, on the basis of a literal under standing of statutory rules, to comply with a request by individuals. As a legal argument, abuse becomes relevant when authorities want to reject an application they would otherwise have to consent to. In such scenarios, the ECJ nevertheless allows for a rejection if state authorities can show that the application was abusive. This conclusion 'requires, first, a combination of objective circumstances in which, despite formal observance of the conditions laid down by the European Union rules, the purpose of those rules has not been achieved, and, secondly, a subjective element consisting in the intention to obtain an advantage from the European Union rules by artificially creating the conditions laid down for obtaining it.' 142 Abuse in this sense cannot be relied upon in an abstract manner with regard to a large number of cases, but must be based on an individual examination of the particular case. 143
IV. Human Rights and International Law 50
EU immigration and asylum law is firmly embedded in the constitutional framework of the EU Treaties, including human rights. From a doctrinal perspective, the rights and principles enshrined in the Charter of Fundamental Rights serve as the primary yardstick for the judicial review of EU legislation, both in situations where its validity is at stake or where it is interpreted in conformity with human rights. While the EU institutions must respect the Charter in all their activities, the Member States are bound only when implementing Union law (see Hailbronner/Thym, Constitutional Frame work, MN 47 48). In specific scenarios, the interpretation of the EU Charter by the ECJ typically follows the case law of the ECtHR on the ECHR, although the ECJ is not formally obliged to follow the Strasbourg court (see ibid., MN 51). In contrast to international human rights law and the Geneva Convention, international agreements of the Member States to which the EU has not formally acceded do not form part of the EU legal order as a matter of principle (see ibid., MN 58 59). On the basis of these general principles, this section concentrates on the human rights dimension of EU instruments on immigration discussed in this chapter.
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In comparison to asylum policy, there are few human rights constraints for statutory rules on legal migration: first entry for purposes of legal migration is an area of largely unfettered state discretion (see Thym MN 34 ). This underscores that in the field of legal migration those residing in Europe can invoke more rights: Article 8 ECHR lays down hurdles for the justification of expulsion measures (see below MN 53 55), and equal treatment guarantees can be relied on during periods of legal residence in particular (see above MN 37 42); civil rights, such as freedom of expression, are typically available to everybody anyway. Moreover, the social rights and principles in Title IV of the Charter can influence the status of migrants during a stay in the European Union, even if the precise implications of the social rights and principles remain uncertain at this juncture for doctrinal reasons (see Hailbronner/Thym, Constitutional Framework, MN 50).
Protection of Private and Family Life 52
Article 8 ECHR, which corresponds to Article 7 of the Charter, 144 is the core human rights guarantee affecting EU immigration policy. In line with established ECtHR case law, we should distinguish between the denial of admission for purposes of family reunion and the expulsion of those claiming legitimate links with family members or to the societies they are living in. In so far as admission for purposes of family reunion is concerned, the ECtHR relies upon the doctrine of positive obligations to request state action in support of the individual. 145 More specifically, Article 8 ECHR may oblige states in exceptional circumstances to grant permission for cross border family reunion on their territory, thereby effectively extending to the family member residing abroad a human right to be granted access (in contrast to situations of expulsion regarding those living in Europe already, see below MN 53 55). It is cogent that the Court has been reluctant to deduce admission rights from Article 8 ECHR. Most claims in this category have been dismissed in Strasbourg, since the Convention 'cannot be considered as extending to a general obligation … to respect the choice by married couples of the country of their matrimonial residence.' 146 To this date, only three applications claiming admission for purposes of family reunion, which had not been resolved domestically on the basis of national rules or the Family Reunification Directive 2003/ 86/EC, 147 have been successful. 148 
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In the context of first admission, judges in Strasbourg have confirmed, among other things, that children cannot necessarily claim family unity with parents under recourse to Article 8 ECHR despite their best interests being paramount in the assessment of immigration cases involving children. 149 The same applies to situations of expulsion, when a mother or father is ordered to leave a country, while their children stay behind; the ECtHR emphasised in several recent decisions that expulsion can be proportionate even if it entails the permanent separation of parents and minor children. 150 Article 24 of the EU Charter and the Convention on the Rights of the Child, which the ECJ considers a source of inspiration for EU human rights (see Hailbronner/Thym, Con stitutional Framework, MN 54), do not seem to change the situation significantly, since their contents has effectively been integrated into the interpretation of Article 8 ECHR by the judges in Strasbourg. 151 Protection against expulsion of foreigners residing in the European Union continues to be the backbone of the ECtHR's immigration case law, although the ECtHR had maintained that the Convention did not regulate the entry and stay of foreigners for the first three decades of its existence. It took until 1988 for the first expulsion of an alien to be declared incompatible with Article 8 ECHR. 152 Since then the ECtHR has played a crucial role in providing a human rights safety net against the expulsion of migrants who have, in many cases, spent their entire lives in Europe as the children of former 'guest workers.' Although residence security has been a driving force behind the case law from the beginning, it was constructed as a means for the protection of family life, i. e. ties to parents, siblings and other members of the nuclear family. 153 The ECtHR developed a set of criteria guiding the proportionality assessment and requires states to strike a fair balance on the basis of the following considerations: length of the stay; solidity of social, cultural and family ties with the country of residence and origin; age, best interests and well being of children; nature and seriousness of potential criminal offences; time elapsed since an offence and the conduct during that period; the applicant's family situation and the nationalities of the persons concerned; whether spouses knew about the offence or an unstable immigration status when they entered into the relationship; and any difficulties which the spouse is likely to encounter in the country of origin. 154 If a foreigner was born in the host country or moved there in his young childhood, the Court limits its assessment to three criteria, thereby effectively extending the degree of protection. 155 In assessing specific scenarios, the Member States benefit from a certain margin of appreciation.
In recent years, the ECtHR has further extended the protective reach of Article 8 ECHR by embracing the protection of long term residence status under the heading of 'private life' irrespective of relations with family members. 156 It assumed that 'the network of personal, social and economic relations that make up the private life of every human being' 157 can be protected under Article 8 ECHR as a matter of principle and that, as a result, interferences by means of expulsion require a justification along side a proportionality assessment, which is to be guided by similar principles as in cases involving family unity (see above MN 54). 158 Protection of private life can bring about a human right to regularise illegal stay, although the ECtHR has emphasised repeatedly in recent years that the removal of illegally staying foreigners will violate the European Convention 'only in exceptional circumstances.' 159 It has also reaffirmed that even foreigners who have been living in the country of residence since early childhood are not immune from deportation; 160 only naturalisation brings about an absolute protec tion against expulsion for settled migrants. 
International Agreements 57
In contrast to Article 78(1) TFEU on asylum, the Treaty base for immigration law does not specify that policy instruments must be compatible with international treaties (cf. Hailbronner/Thym, Legal Framework for Asylum Policy, MN 8 11), thereby re flecting the absence of any far reaching obligations apart from the ECHR which the EU is bound to respect via parallel interpretation of the EU Charter (see above MN 51). The abstinence from an explicit deference to international law does not prevent judges, however, from reviewing EU legislation in the light of international law whenever general constitutional considerations render international legal standards directly ap plicable within the EU legal order. It has been explained elsewhere that, on this basis, most international human rights instruments such as the ICCPR 
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Part C I some ILO conventions concerning migrant workers cannot be relied upon due to an insufficient number of ratifications by the Member States (see Hailbronner/Thym, Constitutional Framework, MN 55). In addition, several conventions concluded within the framework of the Council of Europe retain a certain relevance in relation to the nationals of selected third states to which the agreements continue to apply (see Hailbronner/Thym, Constitutional Framework, MN 59).
Before the adoption of secondary legislation on immigration, the EU (or its pre decessor, the EEC) had concluded a number of association agreements with third states, among which the Ankara Agreement of 1963 with Turkey and related docu ments have gained considerable prominence as a result of dynamic ECJ case law approximating the status of Turkish nationals to that of Union citizens. 162 Like other international treaties concluded by the EU, association agreements can be directly applicable in the EU legal order under the conditions stipulated by the ECJ (see Hailbronner/Thym, Constitutional Framework, MN 56 57). This outcome was no foregone conclusion, however, and followed the express desire of the negotiating partners to orientate themselves towards the rules on union citizens; there is no general interpretative standard prescribing parallel interpretation (see Hailbronner/Thym, ibid., MN 19). From the perspective of the EU Treaties, the legislature benefits from a principled discretion in deciding the contents of secondary legislation within the limits prescribed by human rights (see above MN 33). It can exercise this discretion autono mously or bilaterally through the conclusion of international agreements, the content of which is defined by the negotiating partners. In the cases of Turkey, Norway, Iceland, Lichtenstein, Switzerland and some corollary aspects of the agreements with Mediterra nean countries, 163 association agreements have had a tangible impact; in other scenarios, their significance remains limited to this date.
Inspection of the rules on migration in recent association agreements exposes a change of direction in the EU's negotiating strategy. As a result, in part at least, of progressive ECJ case law, Member States insist on careful drafting of new agreements in order to minimise the potential for judicial innovation. Even agreements with future accession candidates nowadays contain only narrow and cautiously drafted rules on migrant workers. 164 This new approach to association agreements reflects a change of perspective. Rules on workers no longer primarily follow the single market paradigm, but mirror migration related objectives of the area of freedom, security and justice, reflecting the emergence of migration law as a policy field in its own right. 165 For countries without an accession perspective, rules on cross border movements of workers have always been limited and have been absorbed, in recent years, by provisions focusing on migration control and social policy at home, for instance in negotiations with African states. 166 As a result, the practical impact of more recent association agreements on EU immigration law and the corresponding room for manoeuvre of the Court of Justice have been considerably limited. 
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